Avoiding the Courthouse:




Disclaimer

The information and opinions in this course and the
supplemental materials should not be used or referred to as
primary legal sources nor construed as establishing medical
standards of care for the purposes of litigation, including
expert testimony. The standard of care is dependent upon
the particular facts and circumstances of each individual case
and no generalization can be made that would apply to all
cases. The information presented should be used as a
resource, selected and adapted with the advice of your
attorney. It is distributed with the understanding that
neither Texas Medical Liability Trust nor Texas Medical
Insurance Company is engaged in rendering legal services.




Avoiding the Courthouse

 Recognize 10 common practice pitfalls
that can increase your risk of being
sued

e |dentify strategies to protect yourself
from common pitfalls in medical
practice



Presenter�
Presentation Notes�
With most of the pitfalls we discuss today, we’ll first present a few cases to illustrate some of the issues.�


Case Study ‘



Presenter�
Presentation Notes�
A young woman stops by her FP’s office on her lunch break to complain about a recurring urinary tract infection.  The medical assistant is the only person in the office at the time.  The patient tells the MA that this is the same problem she had when seeing the doctor a month ago.  He had given her an antibiotic at that time.  The patient says she still has some of the medication left and asked if she should just start taking it again?  The MA replied, “ I’m sure that’s exactly what he’d advise.”  The woman resumed taking the antibiotic, which happened to be a sulfa drug.  Unfortunately the patient happened to be pregnant at the time.  The infant suffered complications during delivery and eventually died.  The FP was brought into the suit based on the allegation that the antibiotic, which was not recommended for pregnant women, contributed to the complications.  The FP settled this case.�


Prtfall:

Don’t supervise your staff.
(They know what they’re doing)

25% of malpractice suits involve staff.

» Medication errors
e Triage of patients
» Overstepping professional scope



Presenter�
Presentation Notes�
The case we just discussed included all three of these issues.�


Develop a o
Policy & Procedure \

Manual

e Staff orientation tool
e Practice consistently
 Staff accountability



Presenter�
Presentation Notes�
Further in the program, we will discuss a few issues that it is helpful to have P&Ps address:

Triage

Refills	�


Pitfall:
Spend less time with your patients.

e@s Primary care physicians that
have never been sued spend on
average 18.3 minutes with each
patient.

’4@~\\ Physicians with 2 suits or more
spend only 15 minutes with
each patient.



Presenter�
Presentation Notes�
We don’t have a claim to discuss for this pitfall, but we know that this is an issue that can influence whether someone feels they should sue you.



Notes: Study is from JAMA 1997, http://jama.ama-assn.org/cgi/content/abstract/277/7/553



Note about interruptions:

Females wait 37 seconds before interrupting pts- males 4 seconds�


» Does this mean | need to spend more
time with my patients?

 How can | do that with shrinking
reimbursement, etc.?

Satisfaction with time spent with
physician is strongly correlated with
longer visits.



Presenter�
Presentation Notes�
Offer that spending more time with patients will not hurt, but also increasing the patient’s perception of the quality of the time spent is possible.

AAFP 1999, “Direct Observation of Primary Care Study” http://www.aafp.org/fpm/990900fm/improving.html

�


-

How do you improve patient’s
perception of satisfactory visit
time when time is limited?

« Allow scheduling flexibility based on
patients’ needs.

e Spend time connecting with the patient via
non-medical conversation.

» Ask simple questions about the patient’s
visit before they are Iin the exam room.



Presenter�
Presentation Notes�
Chatting about patient’s hobbies, job or children will help to show a physician cares about the person as a human being and not just a patient.

Asking specifics of the visit regarding nature, onset, duration, and severity will help schedule appropriate times.  Some patients may only need and possibly expect a 10-minute visit.  Others may need 20-25 minutes scheduled.

Medical Economics, http://www.memag.com/memag/article/articleDetail.jsp?id=168737







�


Help decrease the chance that the patient
will wait to tell you the rea/reason for exam
until the last 30 seconds of their visit.



Presenter�
Presentation Notes�
Using a form like this will help facilitate an efficient visit. Reason on the patient’s visit form is often not the same reason they gave to the scheduler. 

 

“Other concerns” section may be more important/imperative medically than the patient’s main reason for the visit. 

 

“Check all that apply” section helps decrease phone calls, (increasing available time for patients) since many patients forget to ask these items during the visit.

 

AAFP 2003, http://www.aafp.org/fpm/20030600/59focu.html �

http://www.aafp.org/fpm/20030600/59focu.html

Case Study

FOR

ADDRESS

NO REFILLS

REFILLS

LABE!L

PRODUCT SELECTION PERMITTED DISPENSE AS WRITTEN
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ANY GUESSES ON WHAT THIS SCRIPT WAS FOR?

This is a scrip for Isordil.  Was read by pharmacist as Plendil. Plendil dosages SHOULD BE 2.5 mg to 10 mg a day- this scrip is for 20mg!! 

PATIENT DIED- case that set national standard 

DRUGS BASICALLY DO THE SAME THING- ISSUE IS THE DOSAGE- 



(Isordil is prescribed to relieve or prevent angina pectoris (suffocating chest pain). Isosorbide dinitrate dilates (widens or relaxes) blood vessels (arteries and veins). When blood vessels are dilated, it is easier for the heart to pump. Also, more blood, which is rich in oxygen, can flow to the heart.

Plendil is in a class of drugs called calcium channel blockers. Plendil relaxes (widens) your blood vessels (veins and arteries), which makes it easier for the heart to pump and reduces its workload.• 

Plendil is used to treat hypertension (high blood pressure).)



�


Prtfall:

Don’t worry about good
documentation.

What would your charts look like to:
Another doctor?
A plaintiff’s attorney?
A jury?
You, at deposition or on the stand?



Presenter�
Presentation Notes�
Will others treating the patient be able to read?  Will your treatment make sense?  Will YOU be able to read them?  

 Ex. Doc at trial who couldn’t read own notes



KEEP IN MIND- if using EHR- need to know what records look like- print out & make sure record is complete & makes sense.

�


As long as the physician and staff can
read the note, the note Is adequate.

True or False?

7

If It’s not In the chart, or you can’t read It,

1T DIDN’T HAPPEN!



Presenter�
Presentation Notes�
TAKE CREDIT for your treatment.  If it’s not in the note, you didn’t do it.

�




Presenter�
Presentation Notes�
What is this?  Who knows?�


Treatment Rationale

= Explain your reasoning &
document.

» Good notes will help even If you
made a questionable decision.



Presenter�
Presentation Notes�
TMB Guidelines (recently expanded) include specific elements.  �


Details sometimes
“fall through the cracks”

Document Patient Instructions

* When should the patient return?
* Medications?

* |f condition worsens?

* Preventive care?



Presenter�
Presentation Notes�
Often patients hear something other than what you advise, so be able to prove it!

Document patient discussion!  Document if patient refuses to follow tx recommendations- I.e. health maintenance, diet, etc.  Can even use an informed refusal (signed by pt) if necessary.

�




Presenter�
Presentation Notes�
This claim illustrates our last pitfall (documentation) & our next pitfall:

Closed Claim- 67 year old man presented to internist several times with weight loss, dizziness, and back pain that radiated into the arm.  Lab work was generally negative. A month later the patient presented for abdominal pain, and was sent for a CT, which revealed “infarcts, likely embolic”.  The patient was seen twice more before eventually ending up in the emergency room where subacute bacterial endocarditis was diagnosed.  The patient eventually expired.  A cardiology referral was not documented in the chart until the patient’s 4th visit, which seemed late to consultant reviewers. Internist claimed that he had discussed the case at length with the patients GI doc, and that they agreed in waiting to make the referral to evaluate his symptoms.  This conversation, which might have added some rationale to the internist’s decision to delay the referral, was not documented in the chart.  To complicate matters further, the note documenting the cardiology referral was examined by a forensic document examiner, who opined that the note was added after the medical records request.  The lack of documentation and the alteration of records made the case very difficult to defend (whether he actually made the referral or not!), and the case had to be settled.�


Pitfall:

“Correct” your records when
something goes wrong.

‘é Alteration of Records




-

Alteration of Records

Never make changes after a

record has been requested.

 Impossible to defend, even if your
Intentions were pure.

« Alterations are always discovered.

e Plaintiff’'s attorney will portray your

changes as “cover up”.



Presenter�
Presentation Notes�
Discuss: Forensic Document examiners, ink dating, etc.�


Record Addendums

If you need to make additions:
* New note

e [abel as “addendum”

e current date

e Sign




Case Study ‘
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Presentation Notes�
A 32-year-old female with complaint of a left side breast lump presented to her family physician.  The Dr. palpated the lump, noted its location in the medical record and recommended an ultrasound.  On the patient’s third visit to the practice the Dr. unsuccessfully attempted to aspirate the lump, ordered a mammogram and a referral to a surgeon.  In the next 9 months the patient presented to the practice on 5 occasions with a variety of symptoms.  On the majority of these visits a PA treated the patient.  No mention of follow up for the breast complaints were documented on any of these visits.  The patient later presented to another family physician seeking treatment from injuries sustained in a MVA.  The referred surgeon diagnosed breast cancer with metastasis to the spine, neck, lungs and lymph nodes.           



�


Prtfall:

Trust that once orders are written,
your responsibility i1s finished.

R T
Dap



Presenter�
Presentation Notes�
Recent ACOG article (March 2006)- ACOG Committee Opinion recommends having tracking systems in place.  How long before becomes “standard of care”?�


-

Truth:

Tracking results and referrals
minimizes exposure to allegations of
fallure to diagnose and treat.

e Ensures lost reports are identified
 ldentifies noncompliant patients
 Maximizes patient safety



Presenter�
Presentation Notes�
Failure to dx is still most common allegation against primary care physicians who are sued- 

Tracking systems help to prevent�


-

Tracking System Development

Delegate duty to staff

Develop formal procedures & incorporate into
your policies

If applicable, implement tracking feature In
electronic records

Ask to be informed by other physician or
facility if patient doesn’t comply

Document informed refusal

(if appropriate)



Presenter�
Presentation Notes�
Ways to track:



Pending files

Log

Electronic records has feature

Scheduling software

�


Barriers to Tracking

e Time consuming (=$$%)
» Resent patient “hand holding”
e Requires extra documentation




Case Study ‘



Presenter�
Presentation Notes�
Allegation: inadequate informed consent 

33 y. o. with chronic heavy menstrual bleeding and pain underwent hysterectomy. At postop office visit, patient was doing well and advised to return on a prn basis. She expressed her anticipation for pregnancy. Pt’s first language was different from  the surgeon and she did not understand  the word “sterilization”. �


-

Prtfall:

Don’t document informed consent discussions
regarding medical and surgical treatment.

Texas informed consent Is governed
by statute and overseen by the
Texas Medical Disclosure Panel.

TMDP rules and forms may be viewed at Title
25, TX Administrative Code, part 7



Presenter�
Presentation Notes�
Purpose of TMDP: to determine which risks & hazards related to medical & surgical care must be disclosed by physicians to pts; to establish the general form & substance of such disclosure. �


Informed Consent

* I[nformed consent Is a
non-delegable duty.

 Forms are not a substitute for
detailed discussions.

e Document consent discussion for
both office & hospital procedures In
medical record.



Presenter�
Presentation Notes�
Educate yourself on list A (requiring consent) procedures: example- blepharoplasty, other cosmetic procedures.



Focus of law on the pt; not what the physician thinks pt should know. Disclose inherent risks, benefits, alternatives-- what a reasonable person would want to know in giving or withholding consent. �


Barriers to informed consent

Educational level/literacy

e Language

e Impaired mental status

Disability e.g.hearing/vision
iImpaired



Presenter�
Presentation Notes�
Forms are too complex.

Be aware of timing of pt’s signature; ill-advised after sedative given.

Interpreter needed? Large print? �


-

Case Study |
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Presentation Notes�
55 y.o. male with hypertension, high cholesterol, and family history of colon cancer

His blood pressure and cholesterol were well controlled with medication.

At each annual exam and renewal of meds his physician reminded him to schedule a screening colonoscopy since age 50.

Patient presented with complaints of rectal bleeding, lower abdominal pain, and irregular bowel habits. Colonoscopy was done and patient diagnosed with advanced colon cancer. He was treated aggressively with surgery and chemotherapy but subsequently died. Spouse sued for failure to diagnose and treat in a timely manner. She testified the patient had not been told of the importance of the colonoscopy. Physician had not documented his consistent recommendation for colonoscopy and the patient’s lack of compliance.�


Prtfall:

Don’t document patient’s refusal or

noncompliance.




Don’t forget to document
patient’s “informed refusal”.

e Recommended diagnostic tests
 Treatment plan
e Preventive health (colonoscopy!)
 Treatment delays

(“I'll go after the holidays...”)




Informed Refusal

Sample Informed Refusal
Your Letterhead
In order to diagnose/treat my condition, (Test/Procedure)
was ordered for me on (date). The reasons for ordering this

test/procedure have been carefully explained to me. | understand the potential benefits
are:

and the alternatives include

in addition, Dr. has informed me of the risks involved in not

having a (test/procedure) performed.
These risks include:

After careful consideration of the benefits and risks concerning the above, | am refusing
(test/procedure).

My reason(s) for refusing is(are):

Signed this day of
Patient Signature:
Witness Signature:
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Presenter�
Presentation Notes�
This is a case that actually went WELL for the defendant:

This was a case of a 5-month-old baby girl who had meningitis.  The patient suffered brain damage, severe hearing loss and blindness.  She was not expected to ever achieve self-sufficiency.  The pediatrician’s poor documentation and illegible handwriting contributed to the poor defense of this case and made him vulnerable to allegations of negligence, which ultimately resulted in a large settlement for the plaintiff.  The on-call pediatrician, however, we credited as “exemplary,” even though this patient had severe adverse outcomes. Note is:

·        Legible

·        Time

·        Patient name

·        Symptoms 

·        Weight

·        Instructions

·        Called back/ temp down

 Note is:

 ·        NOT fancy

·        NOT neat

·        NOT on fancy paper

 How much time do you think it took???  Not much.

See 25 years of closed claim studies, “failure to diagnose meningitis”

�


Prtfall:

Don’t worry about documenting phone calls.

(Medical advice given by phone doesn’t count)




-

Phone Call
Documentation

Date & time

Caller’'s name

Patient problem/complaint and allergies
Advice given/action taken

Caller’s response

Initial/name of staff taking call



Presenter�
Presentation Notes�
If you didn’t document it, it didn’t happen.  Remember, patient may remember things differently than you.  YOU want YOUR version documented.  

�


Telephone
Guidelines

Patient’s request, symptoms, and any
advice given should be documented.

Avoid prescribing for new complaints.

Errors In phone diagnoses could be fatal-
e.g. heart attack, stroke.




Written telephone triage protocols
should include:

 Which staff members are designated to
answer patient guestions

e Specific questions to ask caller
= Appropriate responses to patient inquiries
 When to notify the physician

 Which calls warrant a visit to the
physician’s office or the ED




You receive an urgent call from a
patient at 2 am. You instruct the
patient to go to the ED. This is not
medical advice.

True or False?



Presenter�
Presentation Notes�
False!� �Don’t count on patient to comply or hospital to document.

Any advice you give as an MD/DO is medical advice.  What if patient doesn’t go to ER?  Will courts favor you, as Dr., stating, on the stand, that 5 years ago you distinctly remember instructing Mrs. Smith to go to ER at approximately 2:04 am?  In fact a similar case went to trial and was settled for plaintiff.  FP instructed patient to go to ER….patient expired before, and family successfully sued doc for 6 figs.  Remember, if you didn’t document it, it didn’t happen.

�


Case Study ‘



Presenter�
Presentation Notes�
CHOOSE:

Dr. prescribed 120mg every other day but nurse called in a QD.  Pharmacy called to verify prescription since an unusual dosage.  Nurse confirmed without checking original doctor order. Patient also called with concerns regarding symptoms but doctor unaware.  Doctor signed off on email of the nurse’s confirmation prescription ordered without reading the email.  Several opportunities to correct error.  Patient died.

Depo-medrol vs. depo-provera…proximities of medications…similar packaging

�


Prtfall:

Don’t check the chart when prescribing.

- Use a central location to
record medications/allergies

- Update at each visit



Presenter�
Presentation Notes�
PIAA- 5th most prevalent misadventure

TMLT- 4th most prevalent misadventure



Medication flow sheet- quick reference.  Date when prescribed, refilled, d/c’d

Allergies, refills, medications (not just your office but also other physicians/hospitalizations.�


@
o 2" reiilling
@@ § Medications

 Have written Policies & Procedures
 Check the chart

* Record the refill

» Physician should co-sign refill request



Presenter�
Presentation Notes�
IMPORTANT area for written P&P:

When/What medications can office staff refill?

For orders (I.e. needs office visit before next refill)

Phone/fax requests�


l When pharmacy calls to question a
medication order...
check the original order!

l When a patient calls with complaints
of unusual medication side effects...

doctor should be made aware!



Presenter�
Presentation Notes�
Studies have shown medication errors account for one out of every 131 outpatient deaths & one out of every 854 inpatient deaths. 

(2000 study- “To err is human…”; National Academies Press)



Nurse may have entered the order incorrectly- go back to the source.

Dose may be considered high & needs close monitoring..or is incorrect.�


Prtfall:

Don’t care If your patients like you.

Listening skills can be just as
Important as clinical skills In
preventing lawsuits.



Presenter�
Presentation Notes�
True. 

No Case to illustrate this point, simply because patients don’t admit that this is a reason they sue. 

Research on why patients sue doctors reveals that basic interpersonal skills such as listening and showing respect can be just as important as clinical skills. The most important factor besides the injury or bad outcome itself is the quality of the patient’s relationship with the doctor.   Patients tend not to sue physicians they like if there is a bad outcome.



The best way to avoid a lawsuit is to establish a good relationship with your patients and treat them with respect.  

	This requires taking more time to talk to them, but more important, taking time to listen.



�


Spontaneous talking
time of 331 patients
at start of
consultation in

outpatient clinic

Spontaneous talking time at start of
consultation in outpatient clinic: cohort
study

BMJ 2002;325:682-683 ( 28 September )



Presenter�
Presentation Notes�
British Medical Journal

The average patient visiting a doctor in the USA gets 22 seconds for his initial statement, then the doctor takes the lead. Doctors may assume that patients will mess up the time schedule if allowed to talk as long as they wish. 

 

This study asked – How long will patients actually talk, at least initially, if they are not interrupted? How long would it take outpatients to indicate they have completed their story?

 

Mean talking time was 92 seconds. About 3 out of 4 patients completed their statement within 2 minutes. Few patients talked more than 5 minutes

�


Common Patient Complaints

3

e Leaving patient waiting indefinitely with no

explanation

= Accepting phone calls while in the exam room
(especially from a spouse, broker, golf buddy)

e Leaving the exam room door open when
patient is undressed

e Treating the patient as a medical condition
Instead of a human being. “So, you're the
diabetic, right?”

« Failure to explain or apologize If a patient Is
upset.




Patient
Satisfaction

Survey


Presenter�
Presentation Notes�
Conducting a survey or asking several trusted patients to tell you what they don’t like about you practice may help you discover they find some of your staff rude, or they hate your efficient but impersonal voice-mail system.

�


Another good example of how patient
satisfaction surveys can be helpful...

COMMENTS: Please take the time to tel us about any particularly ood or bad experience a
our office.
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Presenter�
Presentation Notes�
Patient sued the physician for a significant injury –above the knee amputation I believe, and doctor shoved this patient satisfaction survey filled out by the patient in the plaintiff attorney’s face.  Needless to say, the lawsuit was dropped.

�


PITFALLS

e Staff supervision e Informed

- Time spent with consent
patients e Informed refusal
- Good e Phone call
documentation documentation
e “Correcting”  Medication
records management
e Tracking test  Likeability

results & referrals




Thank You!
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